California
Fair Political
Practices Commission

July 15, 1986

Margaret E. O'Donnell

Breon, Galgani, Godino & O'Donnell
22nd Floor, The Shell Building

100 Bush Street

San Francisco, CA 94104

Re: Your Request for Written Advice
Our File No. A-86-207

Dear Ms. O'Donnell:

Thank you for your request for advice on behalf of Palo Alto
School District Board of Education President Robert Calfee,
regarding his duties under the Political Reform Act.l/

QUESTIONS

1. As an employee of Stanford University, is Mr. Calfee
prohibited from participating, as a member of Palo Alto's Board
of Education (Board), in decisions regarding the closure of
either Gunn or Palo Alto High School where Stanford has a
reversionary interest in the real properties on which those
schools are located?

2. May Mr. Calfee participate in discussions concerning
whether Stanford University and the Palo Alto Unified School
District should enter into a joint venture to develop the
properties?

CONCLUSIONS

1. Board member Calfee may not participate in any decision
regarding whether to close either high school if it is reasonably
foreseeable that such a decision will cause the property to
revert to Stanford University.

2. Mr. Calfee may not participate in any decision
concerning a possible joint venture between Palo Alto School
District and Stanford University.

1/ Government Code Sections 81000-91015. All statutory
references are to the Government Code unless otherwise noted.
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FACTS

Robert Calfee is President of the Board of Education
("Board") of the Palo Alto Unified School District ("District")
and he is a Professor employed by Stanford University. The
Board is currently considering whether toc close one of Palo
Alto's two public high schools. Both high schools (Gunn and
Palo Alteo) are located on land acquired from Stanford University,
a non-profit organization. Gunn High Schcol is on a 50-acre
site obtained from Stanford by condemnation in 1956. The order
of condemnation provides that if the property is not used by the
District for school purposes and particularly for public
education and general welfare, the land will revert to Stanford
upon payment of $358,630 to the District. The present fair
market value of the land is approximately $23 million. Palo
Alto High School occupies 28 acres of another 50-acre site which
was obtained by deed. The deed provides that if the land is not
used for school purposes, it will revert to Stanford upon the
payment of $26,000. The current fair market value of the land
is approximately $21 million.

ANALYSTIS

The Political Reform Act requires that public officials
disqualify themselves from making or in any way participating in
any decision in which they have a financial interest. Section
87100. An official has a financial interest in a decision if it
is reasonably foreseeable that the decision will have a material
financial effect, distinguishable from its effect on the public
generally on, among other interests, a source of income to the
official of $250 or more in the 12 months preceding the decision.
Section 87103(c). Stanford is a source of income to Mr. Calfee.
Accordingly, Mr. Calfee may not participate in any decision
which will have a reasonably foreseeable material financial
effect on Stanford.

Commission regulation 2 Cal. Adm. Code Section 18702(b) (3) (D)
provides that the financial effect of a decision on a source of
income which is not a business entity2/ will be considered
material if it will have a "significant" effect on the source.

2/ rBusiness entity” means any organization or enterprise
operated for profit, including but not limited to a proprietor-
ship, partnership, firm, business trust, joint venture,
syndicate, corporation or association. Section 82005. Since
Stanford is a nonprofit organization, it is not a business
entity.
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We believe that any decision which results in either of the
properties reverting to Stanford will have a significant effect
on Stanford. In either case, Stanford would acquire a parcel of
real property worth in excess of $20 million for the payment of
less than $360,000.3/ Thus, if it is reasonably foreseeable
that the Board's decision on the closure of either high school
will result in one of those properties reverting to Stanford,
Mr. Calfee may not make or participate in that decision.

Under the standards set forth in the Commission's Thorner
Opinion, No. 75-089, 1 FPPC Opinions 198, Dec. 4, 1975, 1in order
for an effect to be reasonably foreseeable it must be more than
a mere possibility; there must be a substantial probability.

(1 FPPC Opinions at 203-206.) As noted in your letter, the
facts in the present situation are virtually identical to

those dealt with in a Commission advice letter to your law

firm in 1979. See, Advice Letter to Martha Scott, No. A-79-116,
copy enclosed. We recommend you review the discussion of
"foreseeability" contained in that letter for guidance in the
present situation.

With regard to a possible joint venture between Stanford and
the District to develop the property, we believe, given the very
substantial value of the property in its undeveloped state, that
any decision to enter into such a joint venture would have a
reasonably foreseeable material financial effect on Stanford.
Accordingly, Mr. Calfee may not make, participate in making or
in any way attempt to use his official position to influence any
such decision.

If you have any further questions regarding this matter,
please contact me at (916) 322-5901.

Ve iz;ly yours,
ohn G. McLean

ounsel
Legal Division

JGM:km

3/ It should be noted that with regard to business
entities, even those corporations listed in the Fortune Magazine
Directory of the 500 largest U.S. industrial corporations or the
500 largest U.S. non-industrial corporations are considered to
be materially affected if a decision will increase or decrease
the corporation's assets by $1,000,000 or more.
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REPLY TO:

400 BUSH STREET
SAN FRANCISCO, CA 94404
(4415) 7884999

5777 MADISON AVE., SUMTE 310
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(9163 334-5694
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COSTA MESA, CA
(714} 662-6977

SAN FRANCISCO

Sacramento, CA 95814

Re: Conflict of Interest Opinion Request/Robert
Calfee, Palo Alto Unified School District
Dear Mr. McLean:

On behalf of Robert Calfee, President of the Board of
Education of the Palo Alto Unified School District, I wish to
request an opinion letter regarding a conflict of interest issue
under the Political Reform Act, Government Code sections 8100 et
seqg. This opinion request is akin to one requested by our
office in 1979. (See letter from Sarah T. Carmeron to Martha
Scott dated February 2, 1979.)

The facts are similar to those presented in 1979. The
Palo Alto Unified School District (hereafter "District")
currently operates two high schools. Because of declining
enrollment and financial considerations the Board of Education
{hereafter "Board") is considering closing one high school.
Both high schools (Gunn and Palo Alto) are located on land
acqguired from Stanford University. Gunn High school is on a 50
acre site obtained from Stanford by condemnation. The order of
condemnation provides that if the property is not used by the
District for school purposes and particularly for public
education and general welfare, the land will revert to Stanford
upon payment of $358K63@ by the District. The present fair
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market value of the land is approximately $23,000,000. Palo
Alto High School occupies 28 acres of another 50 acre site and
was obtained by deed. The deed requires the land be used for
school purposes and provides for reversion to Stanford upon the
payment of $26,000. The current fair market value of the land
is approximately $21,000,000. Dr. Robert Calfee is a professor
employed by Stanford University.

The opinion requested is whether Dr. Calfee would have
a conflict of interest under the Political Reform Act if he were
to participate in discussion of or vote on the closure of either
high school? Additionally, could he participate in discussion
of or vote on any agreement whereby Stanford University and the
District would enter into a joint venture to develop the
property?

Both Dr. Calfee and I would be able to provide you with
additional information, if needed.

Thank you for your time and assistance in this matter.
Very truly yours,

BREON, GALGANI, GODINO & O'DONNELL

?} T {20 Pt
Mar :Zzl E. O'Donnell

MEO:vf:0562

cc: Dr. Robert Calfee
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Martha Scott
Brooen, Galgani - Godino

100 Bush Strect, Suite 428 A/ /77—//é

Sar Franclisco, A 94104
Dear Ms., Scott:

This is 1in response to our telephone conversation of
Pepruary 1, 1979, 1in which you requested advice concerning the
confliict of interest provisicns of thee 'mlitical Reform Act on
baball of Joan Johinston and %ay Bacchotti, members of the Board
ol Eduration of “he Nalo Hlve Unificd School District. This
aevice s providod parsuant ro Scotion 83114 of the Act.l/ The
tacves =3 T under=tand them from the conversations 1 had with
veor, tiowman Walier, Superintondont of Palo Alto Schools, and
fat Einfalt of ribe digtrict. are as follows.

The Talo Alto Unified School District operates three high
schools in Palo Alto. Becausc of the combined effects of
doeclining enrollnents and budyct cuts caused by Proposition 13,
the Zuperirtendent of Schools will recommend to the Board of
Fducation at their next meeting that the district close Cubberly
i-th School. Culberly is the only one of the three high schools
whilch is laocated on land ownod in fee simple by the district.
Gunn High School is located on a 50 acre¢ site which was obtained
by condemnation Ly the school district from Stanford University
i 1956, The order of condernation provides, however, that if
‘he prorverty is not used by the district for school purposes and
particularly for the furtherance of public education and general
welfare, the land will revert to Stanford University uvpon payment
by Stanford to the school disrrict of $358,631. The present

TRl it ons are Lo tho Soversnment Code unless otherwise

THORM G0 AL ASLISTAT OO ADMIN STRA TSy 306 2] 5860+ ExE Ty (fCom Chnl o HPIFORCEMENT TOMNFOCT OF iMIFREST 322 6440
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ROST & GIAMALIS

CLAYTON O ROST P 2470 EL CAMINO REAL TELEFHONE

PETER J GIAMAL(S T PALO ALTO, CALIFORNIA 14300 fa1s) 3272021

b

February 9, 1979

State of California

Fair Political Practices Commission
Post Office Box 807

Sacramento, California 95804

RE: Investigative Services - CONFLICT OF IN'YTEREST SECTION
Dear Commission Members:

Recently, a "conflict of interest" question arose in
Palo Alto, California with resmect to Board of Education
members who were also Stanford University employees voting
on certain matters which could have had a material effect
on Stanford University.

I was a member of a local citizens group very interested
in this issue. I was in contact with the Fair Political
Practices Commission on innumerable occasions during the period
from January 31, 1979 through February 6th, 1979.

I was amazed and pleased by the cooneration received
from the staff attorneys that I contacted on this matter.
I was not calling on behalf of the governing body requesting
the opinion; I was calling on behalf of the citizens group
that raised the issue. No matter - Ms. Sara Cameron of your
staff was very cooperative. She listened to my every arqu-
ment, presented my arguments to the remnresentative of the
Board of Education and pursued the matter with some sensitivitvy
to the emotional involvement of the narties involved.

Although I did not concur in her informal "letter" opinion,
I must bestow a great big "Thank You" upon her and unon the
FPPC for the serious manner in which it pursued its charge.

Not only Ms. Cameron, but also a Mr. Ted Prim (Preem?)
of the Commission acted in the same manner. He notified me
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why the FPCC reaffirmed Ms. Cameron's decision, then allowed

me to pursue further arguments and then he presented these
further arquments to a representative of the school board

until he also was satisfied that Ms. Cameron' s opinion should
be affirmed. Again, I cannot concur in the opinion, but I
appreciate the serious manner in which Mr. Prim and the FPCC
reviewed the opinion. This matter was not given cursory con-
sideration by the Commission; it was given much energy, thought

and time.

If, at any time in the future, Ms. Cameron or Mr. Prim
or the FPCC need confirmation of the valuable services they
perform, you, or they, can count on me.

Thank you again.

Sincerely,
R . AN A AL
PETER J. GIAMALIS

PJIG/kf

cc: Ms. Sara Cameron

Mr. Ted Prim
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February 9, 1979

Mr. Peter Giamalis
Rost & Giamalis

2470 E1 Camino Real
Palo Alto, CA 94306

Dear Mr. Giamalis:

This letter is in response to the telegram of February 6,
1979, sent on behalf of the Cubberly Parent Teachers Association.
At its meeting on February 6, 1979, the Commission considered
your request to review staff attorney Sarah Cameron's advice
letter to Martha Scott dated February 2, 1979. The Commission
decided that the conclusions in that letter were correct
based on the facts provided to Ms. Cameron and set forth in
her letter. If the material facts have not been fully and
accurately disclosed, the advice cannot be relied upon. See
Government Code Section 83114(b).

Thank you for your interest in political reform.
Sincerely,

b S

Michael Bennett
Executive Director

MB:LCR:kp
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1979

¢call peter J. Giawmalis 1979
327-2021 or Mrs. llebard 494-7780

TWO PAUSD BOARD MEMBERS CHARGED WITH CONFLICT OF INTEREST IN
HIGH SCHOOL CTOSUKE DECISION

The Cubberley High School Ad Hoc Committce charges that Palo Alto
Unified Scheocl District (PAUSD) Board of Education members Joan Johnston
and Raymond Bacchetti have a conflict of interest according to State

law and Board policy when participating in and voting on the decision

to close a high school in the Palo Alto Unified School District in vicw
of the fact that high school land may revert to Stanford if certain

high schools are closed. They are thus disqualified from voting on the
high school closure question coming before the board on February 6.

Mr. Bacchetti is a Vice Provost, Planning for Stanford University

and Mrs. Johnston is an employce of Stanford doing public relations

for the Legal Alumni Association.

The "CRITERIA FOR CONSIDERATION-HIGH SCHOOL CLOSURE" distributed by
the District Superintendent to the public and the Board at a Board
meeting on February 1, 1979 indicated that the first closure option

for closing Gunn would be for it to revert to Stanford,

The residents of the school district have been led to believe that
Cubberley High School is an obvious choice for clésure because Gunn
High School and Palo Alto High School are located on Stanford land

and that if either of these schools are closed, the land will probably
revert to Stanford according to the condemnation judgment. On these
grounds, the board members in question have a conflict of interest
position and should not participate in or vote on any decisions

relating to high school closure.
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The»PAUSD adopted a Conflict of Interest Code (Sce PAUSD BYLAWS, ARTICLE X).
The Code states that Board members “must disqualify themselves from

making or participating in the making of ény decisions which will
forsceably have a material financial effect, distinguishable from its
effect on the public generally" on any business entity in which the

board member 1is an employee or holds any position of management

(See Article X, Paragraph 5 and Ca. Government Code Sec. 87103).

Clearly, a decision to close Gunn High School or Palo Alto High School
will "forseceably have a material financial effect" on Stanford University
(if the land reverts to Stanford) and, just as clearly, Mrs. Johnston

and Mr. Bacchetti are employees and/or hold positions of management

in Stanford University. It is immaterial that a Board member with a
conflict may vote contrary to Stanford's financial interest by voting

to close Cubberley instead of Gunn or Palo Alto High School. Thé
“"conflict" question is addressed and resolved before a vote 1is taken

and not in retrospect. (See Regulations of the FPPC, Ca. Admin Code

Div. VI, Title 2, Sec. 18702).

Mr. Peter Giamalis of the Cubberley Ad Hoc éommiftee telephoned the
FPPC on February 1 and 2, 1979 and talked with Ms. Sarah Cameron,

a staff attorney for the Fair Political Practices Commission (FPPC),
regarding the propriety of the Stanford employee/school board members
voting on school closure. He was notified by Ms. Cameron that Dr.

Newman Walker had contacted the FPPC on February 1 and that he
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stated 1n his request for an opinion that;

1. The board would not be addressing the question "Should
a high school be closed" but specifically "Should
Cubberley High School be closed".
2. There was no possibility that land would revert to
Stanford regardless of which high échool was closed.
3. That ‘he had- evéry-indication: that -Joan'Johnson:and Raymond
Bacchetti were going t& voteaini favor of .Cubberley
school closure.
Ms. Camecron told Mr. Giamalis that 1f there was no possibility that
any school site would revert to Stanford, as reported to her by Walker,
then no conflict of interest exists under the Code and, therefore,
the Stanford‘employee/board members could vote on the Cubberley closure.
She further indicated to Mr. Giamalis that i1f there was a forseeable
possibility that certain of the high school sites would revert. to
Stanford 1f closed, then shé would have to reconsider the gquestion

of conflict of interest in this matter. We believe that Ms. Cameron

will have to reconsider.

Dr. Walker has either misled the community or misled the FPPC attorney

by stating a Board pdlicy that there will be no reversion when in

fact no reversion policy has been adopted by the Board (The Superintendent
is not the Board.). The only recorded statement regarding reversion is in

the "CRITERIA" document mentioned above,indicating reversion as an option.
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Furthcermore, the PAUSD community is under the impression that the
issue 1is not whether Cubberley High School should be closed but
whether any high school should be closed. Going further, Ms. Cameron

should not be influenced in her decision by Dr. Walker's indication

of how Board members will vote.

In summry, the Cubberley Ad Hoc Committee charges that Board members
Joan Johnston and Raymond Bacchetti may not, by law, participate in
aﬁy discussions or vote on high school closures. 1If they do so,

the Cubberley Ad Hoc Committee will consider bringing a legal

action to nullify any such Board action that required the

votes of these Board members.



California
Fair Political
Practices Commuission

June 25, 1986

Margaret E. O'Donnell

Breon, Galgani, Godino & O'Donnell
The Shell Building

100 Bush Street, 22nd Floor

San Francisco, CA 94104

Re: 86-207

Dear Ms. O'Donnell:

Your letter requesting advice under the Political Reform
Act has been received on June 17, 1986 by the Fair Political
Practices Commission. If you have any questions about your
advice request, you may contact me directly at (916) 322-5901.

We try to answer all advice requests promptly. Therefore,
unless your request poses particularly complex legal guestions,
or unless more information is needed to answer your request,
you should expect a response within 21 working days.

Very %Ei%y yours:

Lﬁohn G. McLean
Counsel

Legal Division

JGM:plh

428 J Street, Suite 800 ® P.O. Box 807 @ Sacramento CA 95804-0807 @ (916)322-5660



